In December 1981, in response to questions concerning the
berm standard, the administrator for coal mine safety and health
issued MSHA's policy memorandum 81-40C.  The administrator, on
behalf of MSHA, stated in part as follows:

Section 77.1605(k), 30 CFR 77, is applicable to all
elevated roadways on mine property, including roads
used to transport coal, equipment, or personnel, and
regardless of the size, location, or characterization
of the roadways.  Berms or guards are required on all
exposed banks of elevated roadways.  Thus, elevated
roadways with two exposed banks are required to have
berms or guards on both sides,

(Exhibit P7).

At the  time  of   the  accident  the  dragline   had  exposed   the
Blue  coal  seam.     Two  ramps  were  being  used   for   access   to  the  pit
area   (Tr.   12,   13;   Exhibit   Pi).

In  the  inspector's  opinion   a  berm  should  have  been  placed
from  the  point  where  Ramp C   intersected   the  Blue  coal   seam  bench
back  towards  Ramp  E,   a  distance  of   about   600   feet   (Tr.   22).     The
inspector  considered  the  coal   bench  a  roadway  because  the   same
type  of  equipment  uses   the  coal  bench  and  the   haul   roads   (Tr.
23) .

Surface changes  occur  in  the mine as  mining  progresses   from
one  seam to another but  there  is always  a  bench  in  the  coal  pit
used  for a travelway   (Tr.   23).

The MSHA surface  inspection manual   (Exhibit  P8  at  pages   336,
337)   and  the  MSHA policy  memorandum define   an  elevated  roadway.
These definitions,   in the  inspector's  opinion,   are  applicable   to
Peabody's work  place   (Tr.   24-26,   61).     The   inspector   relied  on
the  policy memorandum in  forming  an  interpretation  of what
constitutes a roadway   (Tr.   43).     A roadway  is  a  travelway used  to
transport  equipment,   personnel  and  coal   (Tr.   43,   44,   61),     But
the   inspector would not consider  a surge pile  to be  a  roadway
(Tr.   49i   50).

In the  inspector's opinion  there are  some   "gray  areas"   as   to
what constitutes a roadway;   in  addition,   an  inspector  has  a
degree  of   judgment  as   to  the  citations  he  can   issue   (Tr.   50,   51).

The lack of a berm, as here, presented a hazard to a miner
such as Yazzie (Tr. 26). A berm can either stop a vehicle, re-
direct it, or warn an operator that he is in close proximity to
the edge (Tr. 27, 39, 40).
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